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This Court has jurisdiction of this appeal pursuant to the
Arizona Constitution Article VI, Section 16, and AR S. Section
12- 124(A) .

Docket Code 513 Page 1



SUPERI OR COURT OF ARI ZONA
MARI COPA COUNTY

08/ 28/ 2002 CLERK OF THE COURT
FORM LOOO
HONORABLE M CHAEL D. JONES P. M Espinoza
Deputy

LC 2001- 000779

This matter has been under advi senment since oral argunment
on July 29, 2002. This decision is nmade within 30 days as
required by Rule 9.8, Mricopa County Superior Court Local Rules
of Practice. This Court has considered the record of the
proceedi ngs fromthe Phoenix City Court, and the Menoranda
subm tted by counsel.

On January 3, 2002, Appellant was arrested in the City of
Mesa and charged with:

1. Driving Wile Under the Influence of Intoxicating
Liquor, a class 1 msdeneanor in violation of A R S.
Section 28-1381(A) (1);

2. Driving with a Blood Al cohol Content greater than .10
Wthin 2 hrs of Driving;

3. Extreme DU, a class 1 msdeneanor in violation of
A.R S. Section 28-1382(A);

4. Failure to Stay wthin a Single Lane, a civil traffic
matter in violation of AR S Section 28-729.1; and

5. Inproper to Right Turn, a civil traffic matter in
violation of AR S. Section 28-751.1.

Appel lant clainmed the police did not have a reasonabl e suspicion
to stop his vehicle. The trial court conducted an evidentiary
hearing on Septenber 4, 2001. In a witten opinion dated
Septenber 6, 2001, the trial judge (Hon. Karl C. Eppich) denied
Appel lant’s Mtion to Suppress. The parties waived their right
to a jury trial and submtted the case to the court on
stipul ated evidence. Appellant was found guilty or responsible
of all charges, except Count 2 (Driving with a Blood Al cohol
Content in Excess of .10). A tinmely Notice of Appeal has been
filed by the Appellant in this case.

Appel lant first clainms that the trial court erred in
failing to suppress all evidence gathered after an unreasonabl e
stop of Appellant. Appellant clains that the Mesa Police
Oficers did not have a “reasonable suspicion” which would
justify the stop of Appellant’s vehicle. An investigative stop
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is lawful if the police officer is able to articulate specific
facts which, when considered with rational inferences fromthose
facts, reasonably warrant the police officer’s suspicion that
the accused had committed, or was about to commit, a crine.!
These facts and inferences when considered as a whole the
(“totality of the circunmstances”) nust provide “a particularized
and objective basis for suspecting the particul ar person stopped
of criminal activity.”? A RS. Section 13-3883(B) al so provides
in pertinent part authority for police officers to conduct a
“investigative detention”:

A peace officer nay stop and detain a person

as i s reasonably necessary to investigate an
actual or suspected violation of any traffic
law commtted in the officer’s presence and

may serve a copy of the traffic conplaint for
any alleged civil or crimnal traffic violation.

A tenporary detention of an accused during the stop of an
autonmobile by the police constitutes a “seizure” of “persons”
wi thin the nmeaning of the Fourth Amendnent even if the detention
is only for a brief period of tine.® In Wren, the United States
Suprenme Court upheld the District’s Court denial of the
Def endant’s Modtion to Suppress finding that the arresting
of ficers had probable cause to believe that a traffic violation
had occurred, thus the investigative detention of the Defendant
was warrant ed. In that case, the police officers adnmtted that
they used the traffic violations as a pretext to search the
vehicle for evidence of drugs. The Court rejected the
Defendant’s claim that the traffic violation arrest was a nere
pr et ext for a narcotic search, and stated that t he
reasonabl eness of the traffic stop did not depend upon the

Y Terry v. Ohio, 392 U.S. 1, 88 S.Ct. 1868, 20 L.Ed. 2d 889 (1968); State v.
Magner, 191 Ariz. 392, 956 P.2d 519 (App. 1998); Pharo v. Tucson City Court,
167 Ariz. 571, 810 P.2d 569 (App. 1990).

2 United States v. Cortez, 449 U.S. 411, 417-18, 101 S.Ct. 690, 695, 66

L. Ed. 2d 621, (1981).

S Waren v. United States, 517 U S. 806, 809-810, 116 S.Ct. 1769, 135 L. Ed. 2d
89 (1996).
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actual notivations of the arresting police officers. Pr obabl e
cause to believe that an accused has violated a traffic code
renders the resulting traffic stop reasonable under the Fourth
Amrendment . °

The sufficiency of the |egal basis to justify an
i nvestigative detention is a nmixed question of law and fact.® An
appel l ate court nust give deference to the trial court’s factual
fi ndi ngs, I ncl udi ng findi ngs r egar di ng t he W t nesses’
credibility and the reasonableness of inferences drawn by the
officer.” This court nust review those factual findings for an
abuse of discretion.® Only when a trial court’s factual finding,
or inference drawn from the finding, is not justified or is
clearly against reason and the evidence, wll an abuse of
discretion be established.® This court nust review de novo the
ultimate question whether the totality of the circunstances
anobunted to the requisite reasonabl e suspicion

In this case the trial judge entered a detailed order
denying Appellant’s Mtion to Suppress. The trial judge stated:

The court finds that at the tinme the
officer activated his lights to attenpt
to stop the Defendant, the officer could
reasonably suspect, based upon the drifting
of the vehicle fromits |ane of travel, that
t he Defendant violated AR S. Section 28-729.1,
whi ch requires that a person drive, as nearly
as practicable, entirely within a single |ane.
This al one was sufficient justification for

5 1d.

6 State v. Gonzalez-Gutierrez, 187 Ariz. 116, 118, 927 P.2d 776, 778 (1996);
State v. Magner, Supra.

1.

8 State v. Rogers, 186 Ariz. 508, 510, 924 P.2d 1027, 1029 (1996).

® State v. Chapple, 135 Ariz. 281, 297, 660 P.2d 1208, 1224 (1983); State v.
Magner, 191 Ariz. at 397, 956 P.2d at 524.

0 state v. Gonzal ez-Gutierrez, 187 Ariz. At 118, 927 P.2d at 778; State v.
Magner, 191 Ariz. at 397, 956 P.2d at 524.
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the stop. Furthernore, the officer could
lawfully stop the vehicle based upon the
weavi ng and sl ow speed of the vehicle even

i f those nmaneuvers were not, standing al one,
violations (citations omtted).

The court also agrees with the State
that it may consider the Defendant’s driving
behavi or after the officer activated his lights
and siren in assessing the reasonabl eness of
the stop, given the Defendant’s failure to
submt to the officer’s authority (citations
omtted). This behavior included additional
weavi ng and a poorly executed right turn,
provi ding further support for the officer’s
decision to continue to attenpt to stop the
Def endant (footnote omtted)."

This Court determnes that a factual basis exists to
support the trial court’s ruling, and this Court also determ nes
de novo that the facts described within the trial judge s ruling
do establish a reasonable basis for the Mesa Police officer to
have stopped the autonobile driven by the Appellant. The tri al
judge did not err in denying Appellant’s Mtion to Suppress
based upon an alleged lack of “reasonable suspicion” to stop
Appel I ant’ s vehicl e.

The second issue presented in this appeal is whether the
trial judge erred in denying Appellant’s Mtion in Limne/To
Suppress the results of the blood analysis performed upon
Appel lant after his arrest. Both parties stipulated that
evidence and argunents from another case (State v. Connie
Senback) would constitute the record on this issue. Appel | ant
conplains that the State 1is wunable to prove that the
phl ebotom st who wthdrew Appellant’s blood was qualified,
W thout resort to hearsay evidence. The phl ebotom st who

11 Order denying Defendant’s Mtion to Suppress, dated September 6, 2001, at
pages 1-2.
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performed the blood draw upon Appellant has noved out of the
jurisdiction and was not available to testify. The trial judge
rul ed that hearsay evidence of the phlebotom st’s qualifications
could be admtted, finding this issue presented a prelimnary
question of adnmissibility as described in Rule 104 which
permts the trial court to consider hearsay evidence.

Most inportantly, A R S. Section 28-1388(A) provides in
part:

The qualifications of the individual
wi t hdrawi ng bl ood and the nethod used to
w t hdraw t he bl ood are not foundati onal
prerequisites for the admssibility of a
bl ood al cohol content determ nati on nmade
pursuant to this subsection

This Court specifically finds that the trial judge did not
err in considering hearsay evidence of the qualifications of the
phl ebotom st who wthdrew Appellant’s blood, t hough that
phl ebot om st was not able to testify.

IT IS ORDERED affirmng the convictions and sentences
i nposed by the Mesa City Court.

IT I'S FURTHER ORDERED renmanding this matter back to the

Mesa City Court for all further and future proceedings in this
case.

12 Arizona Rul es of Evidence.
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